exposure to excessive noise is capable of being done, involves
consideration of both technological and economic achievability.
The three suggested components of a feasible engineering control
to reduce noise levels are: (1) That it result in a reduction of
the noise level to which a miner is exposed, (2) That it is
technologically achievable, and (3) That it be economically
achievable.  The Commission further held that the test of
economic feasibility of the control is to be determined by
consideration of whether the economic costs are wholly out of
proportion to the expected benefits (3 FMSHRC 1907, 1908).

In addition to the above, the Commission suggests the
following in order for the Secretary to establish his case in a
noise level case:

Our next consideration is the appropriate burden
of proof to be applied.  We hold that in order
to establish his case'the Secretary must provide:
(1) sufficient credible evidence of a miner's ex-
posure to noise levels in excess of the limits specified
in the standard; (2) sufficient credible evidence
of a technologically achievable engineering control
that could be applied to the noise source; (3) suf-
ficient credible evidence of the reduction in the noise
level that would be obtained through implementation of
the engineering control; (4) sufficient credible evi-
dence supporting a reasoned estimate of the expected
economic costs of the implementation of the control;
and (5) a reasoned demonstration that, in view of the
elements 1 and 4 above, the costs of the control are
not wholly out of proportion to the expected benefits.
After the Secretary has established each of the above
elements, the operator in rebuttal may refute any of
the components of the Secretary's case.  The burden
borne by the operator is one of production; the burden
of proof remains on the Secretary.

The facts in the present case are not in dispute.
Respondent in its reply brief to petitioner's request for dis-
cretionary review states as follows: "With only minor variations,
the Secretary's statement of the technical aspects of this case
are correct." (Respondent's brief at 3).

As to the first requirement necessary to be proven by the
Secretary, the record establishes that the operator of the
jackleg drill was exposed to an excessive noise level amounting
to a noise dose over an eight hour period which was 2634 percent
in excess of that permitted by the standard.  This was based upon
an average of 114 decibels ("dBA")(Tr. 16-18).  This establishes
without any question, an exposure in violation of that provided
in the standard.

933 a total penalty of $3,750 will hereinafter be assessed for
